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I. Introduction 

 Appellant’s primary issue on appeal is a pure question of statutory and 

constitutional interpretation; accordingly, Amicus Curiae Association County 

Commissioners of Georgia (“ACCG”) will not recite the facts of the underlying 

case.1 In short, Appellant argues that O.C.G.A. § 36-5-24 is unconstitutional based 

on its alleged violation of the county “Home Rule” provision of the Georgia 

Constitution (Ga. Const. 1983, Art. IX, Sec. II, Par. I).  O.C.G.A. § 36-5-24 sets 

forth a process by which the governing authority of each county in the state (i.e., 

boards of commissioners, sole commissioners, governing bodies of consolidated 

city/county governments, and an elected county chief executive officer), after 

public notice, may “fix” (set or adjust) the salary and other compensation of 

members of that governing authority.  

Presuming that the Court reaches this constitutional issue, ACCG files this 

Brief to 1) add to Appellees’ argument showing the flaws in Appellant’s argument 

and 2) demonstrate the broad and statewide implications of a ruling in favor of 

Appellant on that constitutional issue.  

 

                                                 
1 To the extent any reference to the facts is necessary, ACCG adopts the 

Statement of Facts set forth in the Brief of Appellees.  
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II. Statement of Interest 

 ACCG is a nonprofit instrumentality of Georgia’s county governments 

formed in 1914 with 19 county members and now serving as the consensus-

building, training, and legislative organization for all 159 county governments in 

Georgia. The constituency of ACCG includes more than 800 county 

commissioners; more than 420 appointed county clerks, managers, administrators, 

and attorneys; and almost 81,000 full-time and part-time employees. ACCG works 

to ensure that counties can provide the necessary leadership, services, and 

programs to meet the health, safety, and welfare needs of Georgia citizens through 

education and technical assistance with the objective of promoting more effective 

and efficient county government. 

 As part of its mission, ACCG periodically files amicus curiae briefs on 

matters which have statewide significance to counties and the people they serve. In 

this case, ACCG does not seek to speak solely for Appellees, the position of which 

has been presented thoroughly in Appellees’ Brief. However, this case presents 

questions of law which are exceptionally important to all of ACCG’s members. As 

further described in Section IV of this brief, a holding in Appellant’s favor would 

have broad, statewide impacts upon a wide range of elected officials – not only 
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county commissioners, but also probate judges, sheriffs, superior court clerks, tax 

commissioners, and superior court judges. Because of ACCG’s role in advancing 

the interests of counties in matters having state-wide ramifications, it has a direct 

and significant interest in the question of law raised by the Court.   

III. Argument and Citation of Authority 

ACCG joins in the arguments made by Appellees regarding the 

constitutional issues raised in the present Appeal. However, ACCG additionally 

offers the information and argument below for the Court’s consideration. 

1. Relevant Statutory and Constitutional Provisions 

 A. The County Salary Statute (O.C.G.A. § 36-5-24) 

The statute challenged by Appellant (O.C.G.A. § 36-5-24, hereinafter the 

“County Salary Statute”) provides in relevant part: 

(b)  Unless otherwise provided by local law, the governing authority 

of each county is authorized to fix the salary, compensation, expenses, 

and expenses in the nature of compensation of the members of the 

governing authority subject to the following conditions: 

 

(1)  Any increase in salary, compensation, expenses, or expenses in 

the nature of compensation for members of a county governing 

authority shall not be effective until the first day of January of the 

year following the next general election held after the date on 

which the action to increase the compensation was taken; 

 

(2)  A county governing authority shall take no action to increase 

salary, compensation, expenses, or expenses in the nature of 
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compensation until notice of intent to take such action and the 

fiscal impact of such action has been published in a newspaper 

designated as the legal organ of the county at least once a week for 

three consecutive weeks immediately preceding the meeting at 

which the action is taken; and 

 

(3)  Such action shall not be taken during the period of time 

beginning with the date that candidates for election as members of 

the county governing authority may first qualify as such candidates 

and ending with the first day of January following the date of 

qualification. 

 

(c)  Salary, compensation, expenses, and expenses in the nature of 

compensation paid to members of a county governing authority in 

accordance with applicable local or general salary laws in effect on 

January 1, 2001, and as subsequently amended, shall continue in full 

force and effect as compensation for such county officials unless such 

compensation is increased pursuant to subsection (b) of this Code 

section; and this Code section shall not affect the power of the 

General Assembly at any time by local or general law to increase or 

decrease any or all of such compensation or by local law to withdraw 

the authority otherwise granted to a county governing authority under 

this Code section. 

 

O.C.G.A. § 36-5-24(b), (c)(emphasis supplied). Appellant claims that this grant of 

power to counties by the General Assembly runs afoul of Art. IX, Sec. II, Par. I of 

the 1983 Georgia Constitution (hereinafter the “County Home Rule provision”) – 

specifically, items (1) and (2) in the exceptions to Home Rule powers listed in 

subparagraph (c) of the County Home Rule provision.2  

                                                 
2 For a general overview of the Home Rule provision, see Bd. of Commissioners of 
Miller County v. Callan, 290 Ga. 327 (1)(2012). For an extensive review of the 
topic by the leading scholar on local government law in Georgia, see Sentell, The 
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 B.  The County Home Rule Provision 

The County Home Rule provision provides in relevant part as follows: 

(a)  The governing authority of each county shall have legislative 

power to adopt clearly reasonable ordinances, resolutions, or 

regulations relating to its property, affairs, and local government for 

which no provision has been made by general law and which is not 

inconsistent with this Constitution or any local law applicable thereto. 

Any such local law shall remain in force and effect until amended or 

repealed as provided in subparagraph (b). This, however, shall not 

restrict the authority of the General Assembly by general law to 

further define this power or to broaden, limit, or otherwise regulate 

the exercise thereof. The General Assembly shall not pass any local 

law to repeal, modify, or supersede any action taken by a county 

governing authority under this section except as authorized under 

subparagraph (c) hereof. 

 

. . . 

 

(c)  The power granted to counties in subparagraphs (a) [adoption of 

ordinances relating to county affairs] and (b) [home rule amendment 

of local acts] above shall not be construed to extend to the following 

matters or any other matters which the General Assembly by general 

law has preempted or may hereafter preempt, but such matters shall 

be the subject of general law or the subject of local acts of the 

General Assembly to the extent that the enactment of such local acts is 

otherwise permitted under this Constitution: 

 

(1) Action affecting any elective county office, the salaries thereof, or 

the personnel thereof, except the personnel subject to the jurisdiction 

of the county governing authority. 

 

(2)  Action affecting the composition, form, procedure for election or 

appointment, compensation, and expenses and allowances in the 

nature of compensation of the county governing authority. 

                                                                                                                                                             
Georgia Home Rule System, 50 Mercer L. Rev. 99 (1998). 
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Ga. Const. 1983, Art. IX, Sec. II, Par. I(a) and (c)(emphasis supplied).3 

The above constitutional provisions were incorporated in identical form 

from Ga. Const. 1976, Art. IX, Sec. II, Par. I. In turn, these provisions of the 1976 

Constitution were identical to the Home Rule provision as originally added to the 

Georgia Constitution in 1966, via ratification of what became Article XV, Sec. II 

of the 1945 Georgia Constitution.4  

2. Applicable Rules of Construction  

While this brief addresses Appellant’s constitutional arguments, ACCG 

notes that this appeal involves other claims that do not raise constitutional issues. 

This Court has repeatedly cautioned that courts “generally ought to avoid 

constitutional questions when the resolution of non-constitutional questions is 

sufficient to decide a case.” Dev. Auth. of Cobb County v. State of Ga., 306 Ga. 

375, 378 (fn. 5)(2019); Deal v. Coleman, 294 Ga. 170, 171 (fn. 7)(2013). 

Assuming that hurdle is passed, rules of statutory construction dictate that the 

Court should interpret statutory provisions in a manner to preserve their 

                                                 
3 Subparagraph (b) of the County Home Rule provision grants counties (and 
citizens) the authority to amend or repeal local Acts of the General Assembly 
applicable to that county. The present case does not implicate this provision. As to 
this “second-tier” delegation of Home Rule authority to counties, see, generally, 
Sentell, supra n. 2, at pp. 136-138. 
 
4 1965 Ga. L., p. 752. 
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constitutionality. “[E]very reasonable construction must be resorted to, in order to 

save a statute from unconstitutionality.” Carr v. State, 303 Ga. 853, 862 

(2018)(quoting Haley v. State, 289 Ga. 515, 522 (2011)). Additionally, “the canon 

of constitutional avoidance is a tool for choosing between competing plausible 

interpretations of a statutory text, resting on the reasonable presumption that the 

legislature did not intend the alternative which raises serious constitutional 

doubts.” Nordahl v. State, 306 Ga. 15, 20 (2019)(quoting Clark v. Martinez, 543 

U.S. 371, 381 (2005))(internal punctuation omitted).  

This Court recently outlined its methodology for construing provisions of 

the Georgia Constitution in Elliott v. State, 305 Ga. 179 (2019): 

[W]e interpret the Georgia Constitution according to its original 

public meaning…. And, of course, the Georgia Constitution that we 

interpret today is the Constitution of 1983; the original public 

meaning of that Constitution is the public meaning it had at the time 

of its ratification in 1982. But many of the provisions of the 

Constitution of 1983 first originated in an earlier Georgia 

Constitution; … [t]he meanings of those previous provisions are 

critical to understanding the meaning they carried at the time they 

were readopted. See Clarke v. Johnson, 199 Ga. 163, 166 (33 SE2d 

425) (1945) (“A constitutional provision must be presumed to have 

been framed and adopted in the light and understanding of prior and 

existing laws and with reference to them. Constitutions, like statutes, 

are properly to be expounded in the light of conditions existing at the 

time of their adoption.”) … Because the meaning of a previous 

provision that has been readopted in a new constitution is generally 

the most important legal context for the meaning of that new 
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provision, and because we accord each of those previous provisions 

their own original public meanings, we generally presume that a 

constitutional provision retained from a previous constitution without 

material change has retained the original public meaning that 

provision had at the time it first entered a Georgia Constitution, absent 

some indication to the contrary. … This presumption of constitutional 

continuity helps maintain the stability of Georgia's constitutional law, 

while still yielding when other considerations make clear that the 

people have changed the meaning of a provision. 

 

Id., 305 Ga. at 181-184. See also Lathrop v. Deal, 301 Ga. 408, 428-429 

(2017)(interpreting the Constitution’s Judicial Review Clause [Art. I, Sec. II, Par. 

V] by reference to its meaning when originally adopted in 1861). Further, courts 

presume 

that the framers of a new constitution are not only aware of the 

provisions of the earlier constitution, but when they adopt provisions 

contained in a former constitution, to which a certain construction has 

been given, they are presumed as a general rule to have intended that 

these provisions should have the meaning attributed to them under the 

earlier instrument. 

 

Elliott, supra, 305 Ga. at 184 (quoting Thompson v. Talmadge, 201 Ga. 867, 885 

(2)(1947)(internal punctuation omitted). 

As noted above, the relevant language of the County Home Rule provision 

in the 1983 Constitution has remained unchanged since its original ratification in 

1966 as an amendment to the 1945 Constitution. Based upon the above rules of 

constitutional construction, therefore, Appellant’s extensive quotations from 
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transcripts of proceedings of the legislative committee leading to the 1983 

Constitution have little or no bearing on the issue at hand.5 This conclusion is 

further borne out by the fact that it is the people of Georgia – not the General 

Assembly – whose understanding matters in this context: 

Since the people are the ultimate “makers” of the Georgia 

Constitution, this requires a focus on the public meaning, not the 

subjective intent of the drafters….  Of course, we do not consider the 

subjective intent of individual lawmakers even when the electorate's 

role is more attenuated. See Olevik [v. State], 302 Ga. at 235-239 (2) 

(c); Merritt v. State, 286 Ga. 650, 656-657 (690 SE2d 835) (2010) 

(Nahmias, J., concurring specially) (explaining difficulty in 

attempting to determine intent of legislatures). 

 

Elliott, supra, 305 Ga. at 182, fn. 4. 

3. Analysis 

A.  The Original Meaning of the County Home Rule Provision 

Applying the above principles to the matter at hand shows that the County 

Salary Statute does not violate the County Home Rule provision. As noted above, 

the wording of the County Home Rule provision has been unchanged since its 

                                                 
5 The analytical framework described above also demonstrates why Appellant’s 
efforts to dismiss the relevance of Gray v. Dixon, 249 Ga. 159 (1982)(discussed in 
detail in Appellees’ Brief) –  simply because that case interpreted the identical 
language in the 1976 Constitution rather than the 1983 Constitution – miss the 
mark. 
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initial ratification and incorporation into the Georgia Constitution in 1966.6 Based 

on the rules of construction outlined above, the Court must presume that the 

meaning of that provision is also unchanged – and nothing in the committee 

commentary relied upon by Appellant indicates any intent by the General 

Assembly (much less the people of Georgia, as “makers” of the Constitution) to 

alter the meaning and prior interpretations of that unchanged County Home Rule 

provision. Thus, the meaning and context of the County Home Rule provision 

when adopted in 1966 is the basis for analysis of the constitutional issue posed in 

the present case. 

The 1966 constitutional amendment adopting the County Home Rule 

provision was the culmination of over two decades of attempts “to bring legislative 

home rule to fruition for local governments.”7 Prior to the adoption of local Home 

Rule, Georgia courts uniformly followed “Dillon’s Rule” – the principle that a 

local government had only those powers delegated to it by the state legislature, 

where “the legislative intention [to grant a power to a local government] ought to 

be manifest and unmistakable, or [else] the power in the [local government] should 

                                                 
6 See n. 4, supra, and accompanying text. 
 
7 Sentell, supra n. 4, at 105. For more detail on the following history of Home Rule 
in Georgia, see id at pp. 105-106 and footnotes therein. 
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be held not to exist.” Hood v. Glahn, 88 Ga. 405, 410 (1892); Kahn v. Macon, 95 

Ga. 419 (1894); Smith v. State, 88 Ga. App. 749, 751 (1953). Beginning with a 

provision in the 1945 Constitution,8 however, various constitutional and statutory 

enactments sought to expand beyond Dillon’s Rule and authorize some level of 

legislative autonomy for, first, municipalities and, later, counties. While a 1954 

Constitutional amendment9 authorized the General Assembly to provide for “self-

government of municipalities,” the General Assembly did not utilize that authority 

until adoption of the Municipal Home Rule Act of 1965.10 At the same time and in 

light of the fact that the then-existing language of the Constitution only referenced 

municipalities, the General Assembly proposed, and the people ratified, the 1966 

constitutional amendment11 that added the County Home Rule provision. This 

history and context clearly demonstrate that the County Home Rule provision was 

intended to expand the legislative powers of counties beyond the Dillon’s Rule 

concept.  

                                                 
8 Ga. Const. 1945, Art. XV, Sec. I, Par. II. 
 
9 Ga. Const. 1945, Art. XV, Sec. I, Par. I (amended 1954). 
 
10 1965 Ga. L., p. 298 (current O.C.G.A. § 36-35-1, et seq.) 
 
11 See n. 4, supra. 
 

Case S19A1163     Filed 11/15/2019     Page 12 of 31



 

13 

 

Thereafter and rather than requiring specific authority in general statutes or 

local acts, the baseline authority was inverted: counties have the constitutional 

power to legislate where general law is silent on a topic (“for which no provision 

has been made by general law”) or where such legislation would be “inconsistent 

with this Constitution or any local law applicable” to that county.12 In other words, 

the “first-tier” Home Rule power13 of counties includes a grant of legislative power 

over issues where the General Assembly has not acted. And, in those areas where 

the General Assembly has not acted, counties’ otherwise broad legislative authority 

does not extend to certain topics, including actions affecting salaries of county 

elected officials and compensation of the county’s governing authority.14 Rather, 

such topics “shall be the subject of general law or the subject of local acts of the 

General Assembly…”15 With respect to the County Salary Statute, then, two 

conclusions flow: first, because the General Assembly has acted, counties’ first-tier 

Home Rule authority – to legislate where a state-law vacuum exists – isn’t actually 

implicated; and, second, the County Salary Statute – a general law – is entirely 

                                                 
12 Ga. Const. 1983, Art. IX, Sec. II, Par. I(a). 
 
13 Sentell, supra n. 4, at 133. 
 
14 Ga. Const. 1983, Art. IX, Sec. II, Par. I(c)(1), (2). 
 
15 Ga. Const. 1983, Art. IX, Sec. II, Par. I(c). 
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consistent with the requirement that compensation of county governing authorities 

“be the subject of general law or … local acts of the General Assembly.” 

Accordingly, nothing in the text of the County Home Rule provision is 

violated by the County Salary Statute. Appellant’s actual complaint (as repeatedly 

stated in its Brief) is about the delegation by the General Assembly, via the 

general-law County Salary Statute, of legislative discretion to county governing 

authorities to determine the amount of compensation for their members. Of course, 

nothing in the County Home Rule provision says that general or local laws on this 

subject cannot include delegation of discretion, and thus Appellant must look 

elsewhere for such a prohibition. For example, while not cited by Appellant, Art. 

III, Sec. I, Par. I (“The legislative power of the state shall be vested in a General 

Assembly…”) has been construed as generally prohibiting the delegation of 

legislative discretion by the General Assembly, with directly relevant exceptions as 

described below. An identically worded provision has been in place in all Georgia 

Constitutions since prior to the 1966 adoption of the County Home Rule 

provision,16 and thus the courts’ decisions regarding the constitutional limits of 

legislative delegation are directly relevant to the original meaning of the County  

                                                 
16 See Ga. Const. 1945, Art. III, Sec. I, Par. I; Ga. Const. 1976, Art. III, Sec. I, Par. 
I. 
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Home Rule provision. See Elliott v. State, supra, 305 Ga. at 182 (“Constitutions, 

like statutes, are properly to be expounded in the light of conditions existing at the 

time of their adoption.”). Those conditions include judicial construction of such 

constitutional provisions. Id. at 186 (“[W]here a constitutional provision has 

received a settled judicial construction, and is afterwards incorporated into a new 

or revised constitution, or amendment, it will be presumed to have been retained 

with a knowledge of the previous construction.”)(emphasis and punctuation 

omitted). 

The above leads to the question of the state of the law, as interpreted by the 

Courts, regarding the permissible limits of delegation to local governments of 

legislative discretion by the General Assembly at the time of the 1966 ratification 

of the County Home Rule provision. The unequivocal answer is that delegation of 

discretion to county governing authorities to set salaries was, and is, constitutional. 

This principle, and its history, was set out clearly by this Court in McCray v. Cobb 

County, 251 Ga. 24 (1983).  

McCray involved a challenge to the Courts of Limited Jurisdiction 

Compensation Act of 1982 – a general law17 – that authorized county governing 

                                                 
17 Former O.C.G.A. § 15-22-1 (Code Ann. § 24-301c, et seq.). 
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authorities to set the salaries of all judges in the state that previously had been paid 

via fees.18 Several judges challenged the 1982 Act, claiming that “delegat[ing] the 

setting of their salaries to the county governing authority without specific 

guidelines” was an unconstitutional delegation of legislative authority under Art. 

III, Sec. I, Par. I of the Constitution, and that the Act also improperly gave counties 

powers that fell within the exceptions to Home Rule powers in subparagraph (c) of 

the County Home Rule provision.19 The plaintiff judges in that case relied on the 

same authority on which Appellant relies heavily in the present case: Moseley v. 

Garrett, 182 Ga. 810 (1936).20 Of particular relevance to understanding the state of 

the law on legislative delegation at the time of original adoption of the County 

Home Rule provision, the McCray Court reviewed cases directly on point 

beginning in the 1930s. The Court first distinguished Moseley, because the 

constitutional provision involved in Moseley specifically required the General 

Assembly to “prescribe” the salary of the officials in question (solicitor-

generals).21 The McCray Court stated: 

                                                 
18 McCray, 251 Ga. at 25. 
 
19 Id. at 25, 27. 
 
20 Appellant’s Brief, pp. 12-14. 
 
21 Id. at 25-26. 
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The Moseley case is not authority for the proposition that the 

legislature may not empower another governmental unit to fix the 

compensation of certain officers where the constitution does not 

expressly declare that the General Assembly itself shall fix their 

salaries. 

Id. at 25-26 (quoting Truesdel v. Freeney, 186 Ga. 288, 290 (1938)). In a similar 

vein, the McCray Court discussed Feagin v. Freeney, 192 Ga. 868 (1941), wherein 

the Court held that an act granting county commissioners the authority to fix the 

salary of a municipal court judge was not an unconstitutional delegation of 

legislative authority.  

As in the present case, there was no constitutional provision that the 

legislature itself must fix the salary of the judicial office in question. 

There are many powers which ordinarily would be classed as 

legislative functions which may nevertheless be delegated. 

 

Id. at 26 (quoting Feagin, supra, at 871). Relying on these long-standing principles, 

the McCray Court rejected the challenge to the 1982 Act, “hold[ing] that the 

delegation of the setting of compensation is constitutional where the constitution is 

silent as to how compensation is set.” Id.22 Thus, at the time of adoption of the 

1966 County Home Rule provision, delegation to county governing authorities of 

the discretion to set salaries of elected and appointed officials was constitutional, 

and nothing in the text of the County Home Rule provision (nor any authority cited 

                                                 
22 See also Ward v. City of Cairo, 276 Ga. 391, 393-394 (2003)(citing with 
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by Appellant) indicates that the County Home Rule provision was meant to remove 

the General Assembly’s well-established power to delegate discretionary 

compensation-setting authority to county governing authorities.  

 B.  Subsequent Acts of the General Assembly Further Indicate the County 

Home Rule Provision did not Prohibit Delegation of Salary Authority by the 

General Assembly  

As previously noted, subparagraph (c) of the County Home Rule provision 

states that the listed topics (including actions affecting the compensation of the 

county governing authority) “shall be the subject of general law or the subject of 

local acts of the General Assembly….”  Other acts of the General Assembly 

further bear out the above-discussed original understanding of the County Home 

Rule provision, including that the General Assembly had the authority to delegate 

to boards of commissioners the discretion to set their own salaries. The County 

Home Rule provision was passed by the General Assembly in 1965 (1965 Ga. L., 

p. 752). Immediately thereafter, the General Assembly passed a local act creating a 

three-member board of commissioners for Terrell County, providing therein 

that “[t]he chairman and other members of the board shall receive such 

compensation as shall be fixed by the board.” 1966 Ga. L., p. 2610, § 1. Similar 

local acts granting salary-setting discretion to county governing authorities 

                                                                                                                                                             
approval the holding in McCray). 
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followed soon thereafter and have continued to be passed by the General Assembly 

to the present.23 As examples relevant to Appellant’s argument as to the meaning 

of the County Home Rule provision at the time of adoption of the 1983 

Constitution, the General Assembly passed local acts in 1983 and 1984 giving 

discretion to particular boards of commissioners to set their own salaries.24 As 

described above, under this Court’s rules of constitutional construction, the 

intended meaning of the County Home Rule provision in 1983 is of little 

relevance; nevertheless, the General Assembly’s actions from the time of adoption 

of the original County Home Rule provision and continuing even immediately after 

ratification of the 1983 Constitution further demonstrate the fallacy of Appellant’s 

constitutional argument. 

Accordingly, both the text of the County Home Rule provision and decisions 

of this Court demonstrate that the County Salary Statute is constitutional. 

 

 

                                                                                                                                                             
 
23 See, e.g., 1974 Ga. L., p. 3013 (Mitchell County); 1975 Ga. L., p. 4485 (Laurens 
County). See also Exhibit “A”, attached hereto. 
 
24 See 1983 Ga. L., p. 4594, § 6 (Miller County); 1984 Ga. L., p. 4393, § 1 
(Charlton County). 
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IV. Potential Impacts 

A. On County Governing Authorities in Georgia 

Since the County Salary Statute (O.C.G.A. § 36-5-24) was enacted in 

2001,25 many county governing authorities have used this statute to set 

compensation of their members.  In a survey responded to by 75 counties in 

relating to the present case, 18 (apart from Appellee DeKalb County) self-reported 

having used board of commissioners’ action – rather than local act authority – to 

set their own salaries. Striking the County Salary Statute as unconstitutional places 

such counties in a precarious position. The compensation for these commissioners 

presumably would drop to whatever was provided by local act that was in place 

prior to their action taken in reliance upon the County Salary Statute. Of course, 

such local acts, as described above, may themselves have allowed discretion in 

setting commissioner salaries, thereby suffering from the same alleged 

unconstitutionality. Additionally, a host of practical issues would result. For 

example, would those commissioners be obligated to repay salaries they received 

in reliance on the County Salary Statute? And if so, what would be the tax 

consequences, since those commissioners would have paid federal and state taxes 

on those amounts?  The General Assembly could potentially update each county’s 

                                                 
25 2001 Ga. L., p. 789. 
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local legislation, but of course there is no guarantee that the General Assembly 

would choose to pass local legislation to reestablish the salaries of county 

governing authorities to the levels that had been set in accordance with the County 

Salary Statute (or via local acts that similarly delegated discretionary salary-setting 

authority). 

In addition to counties that have utilized the general-law County Salary 

Statute, ACCG has identified at least 24 counties26 in which local acts of the 

General Assembly, dating from 1966 to 2011,27 give the county governing 

authority the discretion to set its own salary – all of which local acts would be 

unconstitutional under Appellant’s reasoning and therefore result in the same 

practical problems noted above.   

B. On Other County Officials in Georgia 

The ramifications of a ruling that the County Salary Statute is 

unconstitutional as argued by Appellant would not be limited to the governing 

authorities of the 159 counties of Georgia. If accepted, Appellant’s argument 

necessarily means that many other general statutes relating to salaries are likewise 

                                                 
26 See Exhibit “A” for the full list of counties. 
 
27 The wording of those local acts varies widely. The most recent local acts 
included in Exhibit “A” appear to cross-reference the County Salary Statute, which 
was enacted in 2001.  
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unconstitutional. In addition to the County Home Rule exception (subparagraph 

(c)(2)) relating to “compensation … of the county governing authority” – the focus 

of Appellant’s attack – a similar exception prohibits county action “affecting any 

elective county office [or] the salaries thereof” (subparagraph (c)(1)). While 

Appellant attempts to distinguish one category of elected offices – county officers 

named in Art. IX, Sec. I, Par. III of the Constitution – the plain language of the 

latter constitutional provision shows that it would not save (under Appellant’s 

theory) the general laws relating to county salary supplements for those officers: 

County officers listed in subparagraph (a) [i.e., superior court clerks, 

probate judges, sheriffs, and tax commissioners] of this Paragraph 

may be on a fee basis, salary basis, or fee basis supplemented by 

salary, in such manner as may be directed by law. Minimum 

compensation for said county officers may be established by the 

General Assembly by general law. Such minimum compensation may 

be supplemented by local law or, if such authority is delegated by 

local law, by action of the county governing authority.    

Ga. Const. 1983, Art. IX, Sec. I, Par. III(b)(emphasis supplied). As noted, 

Appellant argues that this separate constitutional provision is express authority for 

the General Assembly to delegate to counties the power to take actions affecting 

the salaries of such county officers. While that is true as far as it goes, it ignores 

the fact that the General Assembly has delegated to counties the authority to 

supplement those county officers’ salary by general law: 
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• Superior Court Clerks: “The county governing authority may supplement 

the minimum annual salary of the clerk of the superior court in such amount 

as it may fix from time to time….” (O.C.G.A. § 15-6-88(d)) 

• Probate Judges: “The county governing authority may supplement the 

minimum annual salary of the judge of the probate court in such amount as it 

may fix from time to time….” (O.C.G.A. § 15-9-63(a)(3)) 

• Sheriffs: “The county governing authority may supplement the minimum 

annual salary of the sheriff in such amount as it may fix from time to 

time….” (O.C.G.A. § 15-16-20(a)(3)) 

• Tax Commissioners: “The county governing authority may supplement the 

minimum annual salary of the tax commissioner in such amount as it may 

fix from time to time….” (OCGA § 48-5-183(b)(3)) 

As noted above, however, Art. IX, Sec. I, Par. III(b) only contemplates delegation 

of salary supplementation authority to counties via local law, not general law. Thus 

(and again following Appellant’s reasoning), the above general statutes regarding 

supplementation of salaries of sheriffs, probate judges, etc. are not authorized by 

either this constitutional provision or the introductory language of subparagraph (c) 

of the Home Rule provision (that “such matters [including actions affecting the 

salaries of elective county offices] shall be the subject of general law or the subject 

Case S19A1163     Filed 11/15/2019     Page 23 of 31



 

24 

 

of local acts of the General Assembly”). Accordingly, acceptance of Appellant’s 

constitutional argument regarding the County Salary Statute would also invalidate 

county salary supplements paid under the above statutes to sheriffs, probate judges, 

superior court clerks, and tax commissioners across the state.   

The same flawed arguments would also invalidate many county salary 

supplements paid to superior court judges. While those judges are not “county 

offices”, the same list of exceptions to counties’ Home Rule powers includes any 

“action affecting any court or the personnel thereof.” Ga. Const. Art. IX, Sec. II, 

Par. I(c)(7). As with the other officials described above, the County Home Rule 

provision provides that actions affecting courts and their personnel shall be the 

subject of state general law or local acts. But, again, the Appellant argues that there 

is no constitutional authority for the General Assembly to grant counties discretion 

over any topic covered by the Home Rule exceptions. A separate constitutional 

provision does speak to the issue of judicial supplements: 

All judges shall receive compensation and allowances as provided by 

law; county supplements are hereby continued and may be granted or 

changed by the General Assembly. County governing authorities 

which had the authority on June 30, 1983, to make county 

supplements shall continue to have such authority under this 

Constitution…. 
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Ga. Const. 1983, Art. VI, Sec. VII, Par. V.28 As is the case with the County Home 

Rule provision and the county officer provision (Art. IX, Sec. I, Par. III(b)), 

nothing in this judicial supplement clause expressly states that the General 

Assembly may delegate discretion to counties in setting such supplements – which, 

under Appellant’s theory, would doom any general or local law (and resulting 

judicial salary supplements) that provides such discretion to county governing 

authorities. Examples of state laws that would necessarily be unconstitutional 

according to Appellant’s theory include local laws regarding county salary 

supplements to many superior court judges throughout the state: 

• Atlantic Judicial Circuit: “Each county lying within the Atlantic Judicial 

Circuit may supplement the salary of each judge and of the district attorney 

of the Atlantic Judicial Circuit in an amount to be determined within the 

discretion of the county governing authority.” Ga. L. 1980, p. 1222. 

 

• Blue Ridge Circuit: “The governing authority of the county comprising the 

Blue Ridge Judicial Circuit shall supplement the salary of each judge of the 

superior courts of such judicial circuit as provided in this section, payable in 

equal monthly installments. The amount of such supplement shall be up to 

$25,000.00 per year….” 2006 Ga. L., p. 4415 (emphasis supplied). 

 

• Brunswick Judicial Circuit: “The governing authority of Wayne County in 

the Brunswick Judicial Circuit is authorized to supplement the salary of each 

superior court judge and the district attorney of the Brunswick Judicial 

Circuit in an amount to be determined within the discretion of such 

                                                 
28 See also O.C.G.A. § 15-6-29(c)(regarding county salary supplements for newly 
created superior court judgeships, “nothing in this Code section shall be construed 
to prohibit the enactment of local legislation relating to such salary supplements.”). 
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governing authority.” 1993 Ga. L., p. 4568; see also Ga. L. 1993, p. 4604 

(same – Jeff Davis County) 

 

• Cobb Judicial Circuit: “Each judge of the Superior Court of the Cobb 

Judicial Circuit shall receive an annual supplement of no less than 

$65,893.00, payable in equal monthly installments from the funds of Cobb 

County.” Ga. L. 2014, p. 4110 (emphasis supplied). 

 

• Eastern Judicial Circuit: “The governing authority of Chatham County is 

authorized to supplement the salary of each judge of the superior courts of 

the Eastern Judicial Circuit in an amount determined within the discretion of 

said governing authority, but in no event shall said supplement be less than 

$20,000.00 per annum for each said judge.” Ga. L. 1993, p. 4566. 

 

• Mountain Judicial Circuit: “[T]he governing authority of each county 

comprising the Mountain Judicial Circuit is hereby authorized to supplement 

the salary of the Judge of the Superior Courts of such Circuit from county 

funds. The amount of such supplement, if any, paid by each county 

comprising said Mountain Judicial Circuit shall be determined by the 

governing authority of each of the respective counties comprising said 

Mountain Judicial Circuit.” 1976 Ga. L., p. 1086. 

 

• South Georgia Judicial Circuit: “The governing authorities of Baker County, 

Calhoun County, Decatur County, Grady County, and Mitchell County, 

which counties are within the South Georgia Judicial Circuit, are authorized 

to supplement the compensation of each superior court judge of the South 

Georgia Judicial Circuit in an amount to be determined within the discretion 

of the governing authority of each such county.” 1984 Ga. L., p. 983. 

 

Other examples include 1994 Ga. L., p. 4920 (Cordele Judicial Circuit);  1983 Ga. 

L., p. 3945 and 1982 Ga. L., pp. 523, 582 (Piedmont Judicial Circuit); 1988 Ga. L., 

p. 3776 (Tifton Judicial Circuit); and 2018 Ga. L., 3975 (Waycross Judicial 

Circuit). Indisputably, these local laws delegate legislative discretion to county 
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governing authorities in setting judicial salary supplements, and thus are 

constitutionally impermissible according to Appellant’s theory. Fortunately for 

these and the various other elected officials discussed above, Appellant’s theory 

fails in these settings for the same reasons described above with respect to the 

County Salary Statute. 

V. Conclusion 

 A ruling by this Court adopting Appellant’s argument that the County Salary 

Statute is unconstitutional would have wide-ranging impacts on a host of general 

and local laws of the General Assembly and thereby invalidate not only salaries 

paid to many county commissioners throughout the state but also county 

supplements that are paid to sheriffs, probate judges, superior court clerks, tax 

commissioners, and many superior court judges throughout Georgia. However, as 

detailed above, Appellant is wrong in his analysis of the County Home Rule 

provision. Simply put, in areas where the General Assembly has not acted, the 

County Home Rule provision grants certain legislative powers to counties. That 

base-line legislative power does not extend to a series of topics (including 

compensation of the county governing authority, county elected officers, and 

actions affecting courts and their personnel) which, instead, are to be governing in 

the first instance by general or local laws of the State. However, nothing in the 
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County Home Rule provision prevents the General Assembly from including in 

such general or local laws a delegation of legislative discretion to county 

governing authorities. And applying this Court’s rules of construction for 

constitutional provisions, it is clear from decades of case law that delegation of 

discretion to county commissioners in setting salaries of judges and other officials 

was both constitutional and the state of the law at the time of adoption of the Home 

Rule provision in 1966 and even at the time of the 1983 Constitution. See McCray 

v Cobb County, supra, 251 Ga. 24 (1983). Accordingly, this Court should reject 

Appellant’s arguments and affirm the trial court’s holding that the County Salary 

Statute is constitutional.  

 Respectfully submitted, this ___ day of November, 2019. 
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EXHIBIT “A” 

 

Ben Hill County: Board of Commissioners’ salaries fixed by the Board, 1995 Ga. 

L., p. 3901 

 

Brooks County: Board of Commissioners’ salaries fixed by the Board, 1989 Ga. 

L., p. 3938 

 

Charlton County: Board of Commissioners’ salaries fixed by the Board, 1990 Ga. 

L., p. 4205 

 

Colquitt County: Board of Commissioners’ salaries fixed by the Board, 1986 Ga. 

L., p. 3735 

 

Crisp County: Board of Commissioners’ salaries fixed by the Board, 1996 Ga. L., 

p. 3829 

 

Decatur County: Board of Commissioners’ salaries fixed by the Board, 2006 Ga. 

L., p. 4639  

 

Dooly County: Board of Commissioners’ salaries fixed by the Board, 1995 Ga. L., 

p. 3769 

 

Forsyth County: Board of Commissioners’ salaries fixed by the Board pursuant to 

O.C.G.A. § 36-5-24, 2004 Ga. L., p. 4463 

 

Jeff Davis County: Board of Commissioners’ salaries fixed by the Board, 1999 Ga. 

L., p. 4135 

 

Jefferson County: Board of Commissioners’ salaries fixed by the Board, 1999 Ga. 

L., p. 3893 

 

Jasper County: Board of Commissioners’ salaries set by “home rule” as authorized 

by Article IX, Sec. II, Para. I of the Constitution, 2008 Ga. L., p. 4036 

 

Lanier County: Board of Commissioners’ salaries fixed by the Board, 1993 Ga. L., 

p. 4916 
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Laurens County: Board of Commissioners’ salaries fixed by the Board, 1975 Ga. 

L., p. 4485 

 

Lowndes County: Board of Commissioners’ salaries fixed pursuant to “laws of the 

state of Georgia” (i.e., O.C.G.A. § 36-5-24), 2011 Ga. L., p. 3508 

 

Miller County: Board of Commissioners’ salaries fixed by the Board, 1983 Ga. L., 

p. 4594 

 

Mitchell County: Board of Commissioners’ salaries fixed by the Board, 1974 Ga. 

L., p. 3013 

 

Monroe County: Board of Commissioners “compensated in the amount established 

by the State of Georgia” (presumably, O.C.A.G.A. § 36-5-24), 2011 Ga. L., p. 

3912 

 

Morgan County: Chair’s salary is fixed by the Board, 1995 Ga. L., p. 3612 

 

Pierce County: Chair’s salary is fixed by the Board, 2000 Ga. L., p. 4210  

 

Terrell County: Board of Commissioners’ salaries fixed by the Board, 1966 Ga. L., 

p. 2610 

 

Tift County: Board of Commissioners’ salaries fixed by the Board, 1999 Ga. L., p. 

4783 

 

Turner County: Board of Commissioners’ salaries fixed by the Board, 1993 Ga. L., 

4595 

 

Upson County: Board of Commissioners’ salaries fixed by the Board, 1995 Ga. L., 

p. 3585 

 

Washington County: Board of Commissioners’ salaries fixed by the Board, 1985 

Ga. L., p. 4882 
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