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Recent Trends of Interest to Business and Government

By Benton ]J. Mathis, Jr. and Adrian Moore-Pleasant

| The DHS Issues Final Regulations On Mismatched Social Security Numbers

§ prohibits
} unauthorized or “illegal” workers.
f Under the
I knowledge of the employees’ unlaw-

The Department of Homeland Se-
curity (“DHS”) has published final
regulations concerning safe harbor
procedures for employers who re-
ceive a “no match” or a “no assign-
ment” letter. These regulations sig-
nificantly increase the «civil and
criminal risk of all employers who
receive “no-match” letters and fail to
take prompt corrective action to as-
certain if employees have used a
false name or social security number.

The reguiations set forth recom-
mended precedures for an employer
to avoid a finding of “constructive
knowledge” that it is employing an
unauthorized alien. Compliance
with the recommended steps pro-

i vides a “safe harbor” that DHS will
¥ not use the notice as evidence of con-
{ structive knowledge, but it is not a
| defense to a claim that the employer
1 had actual knowledge or constructive
4 notice from other sources.

it is well-settled that federal law
“knowingly” employing
current  regulations,

ful status can be either “actual” or

B “constructive.” § C.F.R. § 274a.1())
¥ (1). Constructive knowledge is de-
{ fined as “knowledge which may
§ fairly be inferred through notice of
§ certain facts and circumstances that
{ would lead a person, through the ex-
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ercise of reasonable care, to know
about a certain situation.” 8 C.F.R.
§ 274a.1(1)(1). Examples of con-
structive knowledge, under the cur-
rent regulations, of employing a
worker not authorized to work in
the United States include when an
employer: (1) fails to complete a
Form I-9; (2) has information avail-
able to it that would indicate that
the alien is not authorized to work,
such as a labor certification or ap-
plication for prospective employ-
ment; or, (3) acts with reckless and
wanton disregard for the legal con-
sequences of permitting another
individual to introduce an unauthor-
ized alien into its work force or to
act on its behalf. Id.

The DHS final rules add two ad-
ditional circumstances where an
employer may be found to have
constructive knowledge that an em-
ployee is not authorized to work in
the United States. The first situa-
tion arises when the employer re-
ceives an “Employer Correction
Request,” (“ECR”) commenly re-
ferred to as a “no match” letter,
from the Social Security Admini-
stration (“SSA”) saying that the
name and social security number
provided on the employee’s Form
W-2 earnings report do not match
agency records. 8 C.F.R. § 274a.]
(O(D(i)(B). The second situation

arises when an employer receives a
“no assignment” letter from DHS §
saying that the immigration status §
document or employment authoriza-
tion document presented or refer- §
enced by the employee in complet- §
ing Form I-9 is assigned to another §
person, or that there is no agency
record that the document has been |

(Contirued on page 4)
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! Social Security Numbers

{Continued from Page 1)

assigned to any person. 8 C.FR. §
274a. 1(D)(1)(1ii)}B).

If an employer receives one of
these two notices and willfully fails
to respond with appropriate correc-
tive action, and if the employee in
fact is not authorized to work, DHS
may impute to the employer con-
structive knowledge of the em-
ployee’s ineligibility to work law-
fully in the United States depending
on the totality of circumstances.
The penalties under federal law for
knowingly employing an unauthor-
ized alien can be both civil and
criminal. The civil penalties involve
a monetary fine of up to $11,000 per
alien and the criminal penalties may
include both a monetary fine of up
to $3000 per alien and imprisonment
for up to six months. 8§ CF.R. §
274a.10.

Under the regulations, an em-
ployer may avoid a finding of con-
structive knowledge by taking rea-
sonable steps to verify employment
eligibility. The first step in response
to a no match letter is for the em-
ployer to promptly check its records
to ensure that the mismatch is not
the result of an error on the part of
the employer. Specifically, the em-
ployer should look for typographi-
cal, transcription, or other clerical
errors.

If the employer determines that the
discrepancy is due to a clerical error
by the employer, the employer must
correct the error and inform the SSA
of the correct information. The em-
ployer also must verify with the SSA
that the employee’s name and social
security number, as corrected,
matches SSA records. The em-
ployer may use the SSA’s online
Social Security Number Verification
System (“SSNVS™) available at
http://www.ssa.gov/employer/
ssnv.htm or call the SSA at 1-800-
772-6270 to verify the corrected in-
formation.

As a practical matter, the em-
ployer should make a record of the
manner, date, and time of such veri-
fication, print the SSNVS screen,
and then store such record with the
employee’s Form [-9. 8 CFR. §
274a.2(b). The employer may up-
date the employee’s Form I-9 or
complete a new Form 9 (and re-
tain the original form [-9), but the
employer should not perform a new
Form L9 verification. The em-
ployer must complete these steps
within 30 days of the receiving the
SSA’s no match notice.

If there is no clerical error on the
part of the employer, the second
step is for the employer promptly to
request that the employee confirm
that the name and social security
number in the employer’s records
are correct. If the employee states
that the employer’s records are in-
correct, the employer must correct
the records, inform SSA, verify the
corrected information, and make a
record as set forth above. If the
employee confirms that the em-
ployer’s records are correct, the em-
ployer must promptly request that
the employee resolve the discrep-
ancy with SSA.

Employers are not required to
advise employees how to resolve
the discrepancy with SSA nor to
explain to the employee which
documents may be required by
SSA. Instead, the rules provide that
the employer must: (1) advise the
employee of the date that the em-
ployer received the written notice;
(2) advise the employee to resolve
the discrepancy with the SSA
within 90 days of the date of the
written notice; and, (3) share with
the employee any guidance the SSA
notice may provide on how the dis-
crepancy might be resolved, The
employer should request that the
employee inform the employer
when the discrepancy is resolved
with SSA. The employer also could
motivate the employee to act more
promptly by informing the em-
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ployee that SSA will not credit his or
her earnings towards retirement
benefits unless the discrepancy is
corrected.

If the employer is unable to verify
with the SSA within 90 days of re-
ceiving the written notice, the em-
ployer must again verify the em-
ployee’s employment authorization
and identity by completing a new
Form [-9 for the employee using the
same procedures as if the employee
were newly hired. Specifically, the
employee must complete Section 1
(“Employee Information and Verifi-
cation”) and the employer must com-
plete Section 2 (“Employer Review
and Verification™).

Both Section | and Section 2 must
be completed within an additional 3
days and no later than 93 days after
the employer receives the written
notice.  The employer, however,
must not accept: {1) any document
that contains a disputed social secu-
rity number or alien number refer-
enced in the no match notice; or (2)
any receipt for an application for
replacement of such document, to
establish employment authorization
or identity or both. In addition, the
employee must present a document
that contains a photograph in order to
establish identity or both identity and
employment authorization.

The employer must retain the new
Form 19 with the prior Form -9 and
both documents should be retained
for the same period as the law re-
quires for_an original Form I-9. If
the employee cannot produce the
required documents within three
days, the employer should terminate
the employee’s employment., Other-
wise, the employer risks the possibil-
ity that a DHS audit may conclude
that the employer knowingly violated
federal immigration laws by continu-
ing to employ a person who it knew
or should have known was not au-
thorized to work in the United States.

{Continued on page 5)
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Social Security Numbers
(Continued from Page 4)

Some critics of the final rules have
expressed concerns that unauthorized
aliens could simply produce another I
false document with a different social
security number or alien registration
number.

Under this scenario, the employer
could accept these new documents
and not be required to verify if the |

“new” documents genuinely appear
to be authentic on their face. How-
ever, an employee who produces dif-
ferent documents with different num-
bers, depending on the circum-
stances, could still put the employer
on notice that the employee has com-
mitted document fraud. Under such
circumstances, an employee would
face not only general policies that an
employer applies to employees sus-
pected of criminal conduet, but also
could face federal prosecution for
fraudulently completing a Form I-9.
See Contreras v. Cascade Fruit Co., 9
OCAHO no. 1090 (2003).

The final rules also provide em-
pioyers with guidance on how to re-
spond reasonably to the receipt of a
“no assignment” letter. The first step

| 1s for the employer to contact the lo-
| cal DHS office and attempt to resolve
d the issue relating to the document.
§ [[' the employer is unable to verify
# with DHS within 90 days that the
document is assigned to the em-
l ployee, the employer must again ver-
ify the employee’s employment au-
thorization and identity within an
additional 3 days by completing a
| new Form I-9 following the proce-
dures set forth above. If the em-
ployee cannot produce the required
documents within 3 days, the em-
ployer should terminate the em-
ployee’s employment.

The regulations also provide that
an employer may follow other
“reasonable procedures” in response
to a no match or no assignment letter.
However, failure to follow the proce-
dures approved by DHS runs the risk
that DHS will not consider the alter-
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