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County officials need to be aware of the federal and state employment and reemployment 

rights of county employees and officials who must be absent from the county because of 

ordered military duty.  The Uniformed Services Employment and Reemployment Rights 

Act (USERRA), 38 U.S.C. § 4301 et seq., and O.C.G.A. § 38-2-279 guarantee certain 

rights to those county officers and employees called to serve while they are away and 

when they return from duty.  The state and federal law provide minimum rights and 

benefits.  Counties may provide additional rights and benefits.  38 U.S.C. § 4302(a). 

 

County Commissioners on Military Duty.  When a county commissioner is away from 

the county because he or she is on ordered military duty, their office is not considered to 

be vacated or abandoned.  O.C.G.A § 38-2-279(b).  Additionally, county commissioners 

who are on ordered military duty may participate in commission meetings over the 

telephone without violating the Open Meetings Act.  O.C.G.A § 38-2-279(g). 

 

Who is Eligible for Military Leave of Absence.  All county officers and employees 

who serve in the Army, Navy, Marine Corps, Air Force, Coast Guard, National Guard or 

in any of their reserves, are entitled to a military leave of absence while they are engaged 

in the performance of military duty, as well as traveling to and from such duty.  See, 38 

U.S.C. § 4303; O.C.G.A. § 38-2-279(b).  In addition to active duty, this includes both 

active and inactive duty for training.   

 

Notice of Duty.  The employee or the appropriate officer of the military branch in which 

the employee is serving must provide written or oral notice of the military service unless 

military necessity prevents the giving of notice of the giving or notice is otherwise 

impossible or unreasonable.  38 U.S.C. § 4312(a)(1).  The county may not refuse to allow 

an eligible employee or official to take the military leave of absence, nor may the county 

require the employee or official to find a suitable replacement to cover their county duties 

during their absence. 

 

Effect of Military Leave.  Military leave of absence may not be considered as an 

interruption of employment, regardless of any local legislation or county ordinance to the 

contrary.   O.C.G.A. § 38-2-279(d).  Additionally, the county may not discriminate 

against an employee because of their military obligations.  38 U.S.C. § 4311.  This 

includes consideration of military obligations when making decisions to hire, promote, 

terminate or provide benefits individuals. 

 

Compensation.  In general, Georgia law requires counties to pay their officers and 

employees on military leave of absence their regular county salary or other compensation 

for the first eighteen days of ordered military service per federal fiscal year (i.e., October 

1 through September 30).  O.C.G.A. § 38-2-279(e).  Members of the National Guard may 

be entitled to their county salary for thirty days per federal fiscal year.  O.C.G.A. § 38-2-

279(e).   



 

After the initial eighteen days of ordered military service, counties may, but are not 

required to, pay the difference between the officer’s or employee’s county salary and 

military salary while the officer or employee is away on ordered military duty.  O.C.G.A 

§ 38-2-279(e.1)(1).  Counties may want to check with the Department of Community 

Affairs to see if any grants have been appropriated by the General Assembly to help 

reimburse the county for this additional optional compensation.  O.C.G.A § 38-2-

279(e.1)(2). 

 

Additionally, USERRA provides that these officers and employees may use any vacation 

leave that accrued prior to their military service.  However, the county may not require an 

employee to use their vacation leave.  38 U.S.C. § 4316(d).   

 

Health Insurance.  If the county provides health insurance coverage for employees, then 

the county must continue to provide the coverage for the first thirty days of ordered 

military service.  However, after the initial thirty days, if the employee chooses, he or she 

may elect to continue coverage for up to eighteen months or the period of military 

service, whichever is shorter.  38 U.S.C. § 4317.  The employee may be required to pay 

up to 102% of the cost to provide health insurance coverage after the initial thirty days. 

 

Retirement and Pension Benefits.  There are specific rules for determining pension and 

retirement benefits for county employees and officers on military leave of absence.  38 

U.S.C. §§ 4312(3)(B) and 4318; O.C.G.A. § 38-2-279(f).  County commissioners are 

encouraged to consult with their retirement plan administrator, as well as the county 

attorney, to determine pension or retirement benefits during the military leave of absence.   

 

Reinstatement.  The time limits for reporting to the county after completion of military 

leave of absence depend upon the length of military service.  38 U.S.C. § 4312(e).  When 

these officers and employees return to the county, they may not lose any benefits or 

privileges because of their absence. They are entitled to seniority and all seniority rights 

and benefits that they would have reasonably obtained if they had not taken a military 

leave of absence.  38 U.S.C. § 4316(a).  Additionally, they are entitled to non-seniority 

based rights and benefits on the same basis as any other employee on any type of leave of 

absence provided by the county.  38 U.S.C. § 4316(b). 

 

The length of service also determines the position into which an employee is reinstated.  

38 U.S.C. § 4313.  In general, returning employees and officers are entitled to be 

reinstated in the job that they would have had if they had remained continuously 

employed (including any likely promotions), so long as the person is qualified for the job 

or can become qualified after reasonable efforts are made by the county. 

 

For questions about the USERRA, please contact the National Committee for Employer 

Support of the Guard and Reserve (ESGR) at (800) 336-4590 or visit their website at 

www.esgr.org or contact the Veterans’ Employment and Training Service (VETS) 

division of the U.S. Department of Labor at (404) 656-3127 or visit their website at 

www.dol.gov/vets/welcome.html.  Additional assistance may be obtained from the 

http://www.esgr.org/
http://www.dol.gov/vets/welcome.html


Georgia Department of Defense by contacting Margaret Herring at (404) 624-6023 or 

margaret.herring@ga.ngb.army.mil or by visiting their website at 

www.dod.state.ga.us/pages/esgrinformation.html.  
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